KEOLANUI CAN APPOINT

THE WHEKLY HILO TRIBUNE,

HILO, HAWAIL TUESDAY,

SUBJECT TC APPROVAL.

Judge C. F. Parsons Gives Decision on Two Test

Cases— Sets Aside Mandamus Proceedings Against
Auditor Maguire — Appointment of Patrolman Knell

Invalid Without Board’

On last Tuesday, Judge Parsons
filed with Clerk Gurney, his de-
cision upon mandamns procecdings
to compel County Auditor Maguire
to issue a warrant to Norman K.
Lyman, for services as clerk to the
Sheriff,  In cflect, the decision de-
nies the right of the Board of Su-
pervisors to appoint members of the
]ul[it't.' force.
follows:

MANDAMUS DECISION,

Norman K. Lyman, l‘clillmmr.l

Vs,
Charles Maguire 1

Atditor of County of Hawaii,

The Board of Supervisors of the
County of Hawaii at a regular
meeting of that body held in Hilo,
Hawaii, on or about the first day
of July, 1908, passed a resolution ap-
pointing the Petitioner to the posi-
tion of clerk of the Steriff of Hawaii.
Claiming authority under this re-
solution Lyman, who prior to that
time had been the clerk of Sheriff
Searle, remained in the clerk's of-
fice during the month of July,
keeping regular office hours during
that time and transacting certain
routine business of the office,
Sheriff Keolanui, who went into

office about the first day of July,

during the entire time of Lyman's
alleged employment refused to re-
cognize him as his clerk, but sent
to the Board of Supervisors the
name of Brickwood Lyman as his
choice for the position, which nom-
ination the Board of Supervisors
refused to confirm,

On or about the eleventh day ol
August, 1905, the Petitioner pre-
sented to Chas Maguire, as Audi-
ditor of the County of Hawaii, a
written demand for $75.00 alleged
1o be due the Petitioner as his sal-
ary for the mounth of July as clerk
to the Sheriffl of Hawaii, W. A.
Fetter, Deputy Sheriff South Hilo,
having certified to the faithful per-
formance of Lyman's services; and
the demand, before presentation o
the Auditor, having been been pre-
sented to the clerk, approved by
the Board of Supervisors, counter-
signed by John T Moir, Chairman
of saitl Hoard, and attested by Sam
K. Pua, Clerk of the County ol
Hawaii. Upon such presentalion
the petitioner demanded that the
Auditor issue to him a warrant for
£75.00 upon the Treasurer of the
County of Hawaii in
with his claim, This demand the
Auditor refused.  Whereupon Peti-
tioner bronght mandamus proceed-
ings to compel the issuance of such
a warrant by the Auditor.

Petitioner contends that power of
appointment of a Clerk to Sheriff
of Hawaii is conferred upon the
Hoard of Supervisors by Sub-divi-
sion 2 of Section 62 of Act 39 of
the session Laws of 1905, which
thut  such  Supervisors
shall have power "“to appoint such
subordinate officers as they may
deem mnecessary for  the public
service,”” and claims that under
this power he was duly appointed

provides

to suid position,

Respondent denies the right of
the Supervisors to make such ap-
puintment and claims thatit is his
right to refuse to recognize their
attempted appointment  of  Peti
tioner,

Seetion 11oa of the County Act
provides:  “Any County Officer
may, with the approval of the Board
al Supervisors, employ such clerks
and ather assistunts as may be ne-
cossary to uid him in the periorny-
ance of the duties of s office, and
may, without such approval, re
move the same,”’

T"his section clearly
on the Shenfl the right 1o appoiut
his own clerk subject only to the
approval by the Board of Supervis-

conlers up-

ors, and this right is in no way af-
feeted by the right of the Super-
visors “to appoint sueh subordi-

nate officers as they may deem ne-

lesssary  for

| priate

accordance |

s Approval.

the public service.”
T'he latter clanse confers upon the
Supervisors power to make appoint-
ments only in those instances where
the right to make appointments, or

Lelection, is not specifieally conferr-

ed upon others,  Section 13 pio-
vides for the election of deputy sher-
iffs.  Section 110 provides for the

The decision s as)appointment (subject to the ap-
| proval of the Board of Supervisors) |
‘of a deputy to each of the following |
|

officers, namely: the Clerk, Audi-
tor, Treasurer and County Attor-
ney, To sustain Petitioner’s con-
tention, in effect, would be to hold
that the County Act has conferred

‘upon the supervisors the right to

nullify the provisions of Section 11c
and Section 110a.

Whether or not it is within the
power of the Supervisors to appro-
money to pay for special
services rendered any county officer
without the consent or approval of
such officer need not here be consi-
dered. In this instance they do
not pretend that the appropriation
was made for such purpose. An
inspection of the vouchers shows
that the claim was for salary as
Clerk to the Shevif].

Petitioner claims that so far as
the Auditor is concerned the action
of the Board of Supervisors in al
lowing Petitioner’s claim is conclu-
sive, and the Auditor is vested
with no discretionary powers in the
premises; that it is his duty, acting
ministerially, to issue a warrant to

. Petitioner for the payment of such

claim without questioning the au-
thority of the Board of Supervisors
to order its payment. [ cannot
adopt this view. In my opinion
the Auditor connot be compelled to
issue a warrant upon an illegal
claim, even when the same has
Leen approved by the Board of Su-
| pervisors,
| Subdivision 7 of Chapter 4 of the
County Act provides: *“'All con-
tracts, authorizations, allowances,
payments and liabilities entered
into, granted, made or incurred in
violation of this Act shall be void
and shall never be a basis for a
claim against the County.”
| Section 75 of the County Act
provides: “The Auditor shall
jissue warrantson the County Treas-
urer in favor of persons entitled
thereto in payment of claims and
demaunds chargeable against the
County which have been /Zegally
examined, allowed and ordered
paid by the Board of Supervisors.”
- LA

From this provision the converse
is fairly inferable, viz.: that if such
claims have nof been legally al-
lowed, ete., the Auditor shall nof
issue warrants for their payment;

and I cannot hold that the Legisla- |

ture intended the Supervisors to be
the final judges as Dbetween the
Auditor and themselves, as to the
legality or illegality ol their action
in making such allowance,

The title *“*Auditor' implies the
right to aunait, that is (adopting the
languange of the Supreme Court of
Wyoming in Donzelman vs, Grant,
21 Pac. 693) the right "“to hear
and upon a hearing to adjust, or to
allow, or to reject, or otherwise de-
cide nceording to the nature of the
claims,"’

“IHe (the auditor) is charged *
* % by the very nature of his
office with the duty of auditing or
examining  accounts, comparing
charges with vouchers and there-
after of allowing or rejecting
charges stating  balances,"'
Donzelman vs, Graut, supra,

If upon such examination he
finds any claim to  be illegal it is
not only his right but his duoty 1o
reject it “'He is in a certain sense
u trustee,”’ (Norman vs. Ken-
tucky Board of Managers, 18 1. R,

and

A, 556) and it is his duty to pro-| i

tect the treasury not only against
fraud and dishonesty but against
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' |
lillegality as well,  The good faith thereof, to be valid; and avers Hmll

of the Supervisors is not questioned; | he is lawfully performing the duties
| I 1 l yi 4
{but their good faith, in  this in- jof his office.
stance, cannot avail the Petitioner. Section 6% of the County Aect,
Where the Auditor undertakes |uuder which respondent claims  for
1
to reject vouchers which have re- | the sheriff the right of appointment
ceived the approval of the Board of |of police officers provides as lollows:
Supervisors he does so at  his peril; “Sulijeet 1o the specinl provisions of
but when he [‘k‘ﬂl‘lﬂ ns his excuse this Act, the Connly Sheriff of ench Coun-
for such rejection the illegality of |V shall have amnd exercise all the powers,
the clifm, the Coart will sot refuse privileges amid anthority, and be required
5 e 1 to petform all the duties in his furisdic-
to hear him. If the claim is found |y, (e same being the County in and
to be illegal the Court will not | for which he shall have been elected, as
"gqis‘ in i‘s e“ﬁ)r“nlc“t‘ Are now IIJ‘ Inw ]ll‘n\‘h!ﬂl to be hd, exer-
In 1891 the City Council of | eiked and performed by the High Sherifl
Seatte: Easned ot o Xlavors of the Territory or by the Sherifls of the
i B PR e "", 5 y varioun Islatieds respectively; and shall
veto, an ordinance providing for | j,ve such othier powers and duties ns are
the issuance of bonds in excess ol | by this Act conferred nnd which may be
the amount of indebtedness which | provided by any law hereaflter enncted
the city was authorized to incur. ¥ the Legislative anthority; provided,
- = however, that nothing in this Aet con-
e Byl reflus IR llw'lnlm-u'l shall be construed to vest in the
bonds.  In denying a writ of man- ‘ Sheriils of the varions Counties respucs
damus agaimst him the Court said: tively, the enre, custody or control of any
“While it is true that the regu- Territorinl jail, house of correction or
larity of the proceedings of a City |penitentiary, or the care and custody of
Cotincil shottld: not be. subfect to prisoners confined therein.”
|being questioned in this way, and In order to ascertain the “'powers,
: : sy ivilige ity'' provided
the due execution of the city's Priviliges and authority™
business thus hampered and inter- by law *“to be had, exercised aml_
‘nmmd‘ where the power to do the performed by the High Sherifl of
iy . i
thing attempted is possessed, yet the Territory or by the sheriffs of
 the argument that the mayor should the e Islands respectively™ at
be compelled fo sign these bonds the time of the enactment of the
regardless of their validity, it seems | County l“““" refererice clust be
to us, is without sanction in law or |made to Chapter 106 of the Revised
justice, Ifthese instruments would | 1AWS 0! Hawail,
be void if issued, it would be a bad| Secttion 1556 of that chapter
state of affairs indeed if the mayor |Provides:
must be compelled to sign them,| “HIGH SHERIFF.

There shall he a

and thus put the last finishing touch
to their fair appearance, enabling
them to be thrown upon the market
and find their way into the hands
of innocent purchasers, resulting in
possible loss and tedious litigation,
and thus to the defamation of the
fair name and financial standing of
the city. Surely the Courts, in the
execution of the law, are not so im-
potent, and compelled to be so blind
to justice, as to sanction or enforce
the perpetration of such an injus-
tice, If the proceedings had were
void, it is manifest for the good of
all concerned they should be so
stamped at the earliest possible
moment, snd it is well these steps
were taken in advance to determine
their value before harm could result
to ahy one.'"” Chalk wvs. White,
Mayor, 29 Pac. 978.

I find that the Auditor was jus-
tified in rejecting the claim of Peti-
tioner. Peremptory writ denied.

Let judgment issue in conformity
with this decision.

(Sgd) CuarLES F, PARSONS,

Judge.

Hilo, Hawaii, October 10, 1905,

KNELL IS OUSTED,

On Saturday, Judge
handed down his decision
second case.

Parsons
on the
This was upon a
writ of quo warranto sued out by

High Sheriff of the Tervitory, hereafter
in this chapter named the High Sheriff.
He shall be the Chief of Police for the
Territory, andZshall be responsible to the
Attorney General,  He shall have the
supervision and control of the Sheriffs
and subordinate officers of the police."
Section 1558. “SHERIFFS. There
shall be o slierifl for the Wlamd of Hawaii,
u sheriff for the ilands of Mauni, Molo-
kai, Looad and Kahoolawe, and o shierifl
for the islands of Kavai sl Nijhag, who
shall have the excreise, the care, super-
vision and control of the police within
their respective jurisdictions, subject,
however. to the superior control of the
High Sheriff and Attorney General,”
Section 1564. “'Deputies sheriff, police
officers, nppointment, removal, pay: The
high sherfl for sond within the island of
Oaliu, subject to the approval of the
attorney general, and the several shierifls
for nnd within their respective juriudic.
tions, subject to the approval of the high
sherdfl, may appoint such deputies sherifl
und other police officers as occasion may
require, and may dismiss them in their
discretion; and may in like manver ap-
portion the duties, and adjust the com-
pensation of  such officers, cxcept as
otherwise provided by law; provided,
howewer, that the number of regular
police officers shiall not exceed, for the
istandl of Oahiw, one hundred; for the
islands of Mani, Molokui, Lbnai and
Kaboolawe, vighty; for the island of
Hawnii, one hundred; for the islands of
hawai and Nitliag, forty; sud further
providued, that notling in this scction
contained shall e construed to prevent
the appointment of any nmber of special
police officers 10 serve  witlhout pay,
except that for service during any emer.
gency such special oflicers may be paid,

Chairman John T. Moir, on "CI‘“”| in the discretion of the officer by whom
of the Board of Supervisors, against | they were appointed to serve during such
Harry A. Knell, a mounted patrol- | smergency, if such piyment be approved
man. appointed by Sheriff Keola- |bY the attorney general.”
nui, which questioned bis appoint- | Section 1559 provides for the ap-
ment and authority to act as a police | pointment and removal of sheriffs
officer. ‘The second decision is in | by the High Sheriff with the ap-
line with Judge Parson's opinion [proval of the Attorney General:
given in the first case. Sheriff| Section 1560 provides that the
Keolanui has the power of appoint- sheriffs shall give bonds, in the sum
| ment, subject however to the appro- | therein named, to the Attorney
val of the Board of Supervisors, | General,
' Without snch approval, such police| Section |Sf‘3 ehumerates ll“{ du-
|(Jﬂicers are acting without authori- ties of the High Sheriff and o the
[ty. The Wl text of the decision is | several sheriffs:
|as follows: i | Scetion 1565 authorizes the High
| Sheriff and the several sheriffs to
|exact indemnity bonds from their
Harry A, Knell. | | respective deputics.

Relator alleges, inter alia, that| It now becomes material to en-
lon or about the 1st day of July, quire how far the foregoing sections
1905, William M. Keolanui, sheriff of the Revised Laws have become
of the County of Hawaii, under modified by the “special provisions™
claim of authority, commissioned of the Connty Act referred to in
and appointed respondent police [section 67, above guoted:

[officer for South Hilo; that the res- Seetion 13 of the County Act
I pondent, claiming under said ap- contains a “'special provision," for
[ pointment 1o be lawlully entitled to | the election of deputy sheriffs, thus
hold said office s, and for two depriving the sherifll’ the power of
months last past has been perform- appointing them,

ing its duties and claiming its emo-|  Sections 20 to 27 inclusive, con-
[Tuments; that Keolanui was with- tain provisions regarding the bonds
out lawlul authority 1o make said of County oflicers, deputy sheriffs
appointment, that the said appoint- included, which differ  materially
[ment is void; and that respondent | from the chapter 106 of the Reyis-
is unlawfully occupying and pur-'c:l Laws,

Territory of Hawaii \
ex rel. John T. Moir

54, gives to the Board of Super-

visors powet to fill vacancies in of-
fice (except in the board) caused
by death, resignation or removal.

Section 68 (quoted hereafter at
length) recites the duties of the
sheriff, differing from the recital
comtained in section 1562 of the
Revised Laws:

Section 1roa provides as follows:

“Any county officer may, with the
approval of the Board of Supervisors,
etmploy such clerks and other assistunts
us may b necessary to aid him in the
performance of the duties of his office,
any mny, without such approval, remove
the same, ™

Section 112 provides:

AL lows or parts of lawse, so far only
as the same may be inconsistent with
any provision of this Act, are herehy re-
pealed.tt

Respondent claims that the right
of appointment of police officers
conferred upon the sheriff of the

island, (subject to the approval of

the high sheriff) by Section 1564 of

the revised lnws, now vests in lhc“h‘. District of
sherifl of the county by virtue of

Section 67 of the county act, and
that such right is unaffected by any
of the *“‘special provisions' above
(quoted.

Section 11oa, above quoted, em-
powers the sheriff, subject to the
approval of the Board of Super-
visors, to “employ such clerks and

other assistants as may be neees- |

sary to aid him in the performance
of the duties of his office.”

The ‘‘duties of his office” are
prescribed by statute,

"Sectian 68. He shall:

1. Preserve the public peace;

2. Arrest and take before the nearest
qualified magistrate for examination ail
persons who attempt to commit, or who
have committed a public offense, wud
shall prosecute the same under the diree.
tion of the County Attorney;

“3. Prevent  and  suppress  affrays,
breaches of peace, riots and insurrections;

4. Attend all Cirenit Courts  held
within the County and obey all lawful
orders and directions of all courts held
within the County!

“s. In an emergency requiring the
same, comumnnd the ail of as many male
inhabitants of the County as he may
think necessary in the execution of his
duties;

Y6, Take charge of and keep the
County jail, nud the prisoners therein,

‘7. Endorse upou all processes amd
notices the year, month, day, hour sl
minute of reception, amd issue therefor
to the person delivering the same on
payment of fees, a certificate showing
the name of the parties, title and paper
and time when recelved;

“8. Serve all processes amdl notices in
the manner prescribed by law;

“g, Certify, under his  hand, upon
every process or notice, the manner and
time of service, or if he fails Lo make
serviee, the reason of his filute and re
turn the same without delay,"

Manilestly it was not tlie inten-!

tion of the legislatare that all of

these duties, should be performedd
by the Sheniff personally, It is ap-

parent that one man cannot il once
preserve the publie pence, mnke ar-
rests, prosecute cffenders in the dis-
trict courts, prevent and supress
alfrays, breaches of peace, rios and
insutrections, processs and attend
all eitenit courts within the County,
To aid him in the performance of
these duties the appointment of “as
sistants'’ is necessary and obviously
the proper assistants to aid in the
puriormance of such duties, are po-
lice officers.

Hection 1104, in my opinion,
emipowers the sheriff 1o appoint
police officers, but  under that sec-
tion the approval of the Board of
‘Supervisors is required 10 moke
such appointment valid. The ap-
proval of the Board of Supervisors
does not appear to have been given
to respondent's appointment.

I therefore find that respondent
is occupying the position, exercis-
[ing the functions and claiming the
lemoluments of a police officer for
South Hilo without
aunthority of law,

Let judgment of ouster, with
costs, issue against the respondent,
in conformity with this decision,

C. F. PARSONS,
Judge.
Hilo, Hawaii, Oct, 13, 1905.
—_——-—e— ———
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whire hogs,

end there is o similar room Gtted with

[forming the functions ol suid office.|  Scetion 60, as amended by Act
| Respondent, in his answer, ad-'s54, comtains a special provision'
[mits that he is holding the posi- fur the removal, under certain eir- |
[tion of Police officer under the she- comstances, by the Board of Hmn-r-i

§ appointment but alleges said visors of any elected officer of the |
appointment, under the Connty Act County (except supervisors, )

and particalarly under Section 671 Section 65, a5 amended by Act!

_The hotel is a beautiful stone-front, stecl-framed, up todate fire-proof
building. Corridors, toilets and bathrooms are all wainscoted with Tennes-

All rooms are clegantly furnished and excellently well ventilated.
Gentle breezes walt through corvidors and sleeping-rooms duy and vight,

This hostelry, of alrendy worldowide fame, opened n little over two
veurs ago, has been favored by patrons from all parts, who unite in the
opinion that its service, its silver and eatlery, its Huen, its ching, its erystal,
ety nre egual to those of the best hotels anywhere.,
a«tlny artesian well of one thousand
feet in depth supplies abundance of de
Every room g the building he
water, ns well as that supplied to the rooms for drinking purposes, isdistilled,

HOTEL FARM—<The execllency of the table is much enlianeed by this
hostelry possessing its own farmn, where, from a fine hiend of Jersey cows, an
abundant supply of milk and cream ts obtained; & fne lot of poultry pro-
duces epps und nice brollers; u lot of ehoiee runts produce the delieate sipuab
required; suekling pig and young pork are prodoced by o herd of fine Berk-
Fresh fruit and vegetable
this farm; frogs and mullet from the ponds are slso supplied daily.

ROOF GARDEN—On the fifth floor, in centre section of building,
there is 0 ROOF GARDEN of one-third of an nere in area, foraished with
beautiful shirubs; seits and tables are intesspersed anld refresliments, are
served by netive aml obliging waiters all day and throughout the evenings,
Awnings nre provided for shelter and band concerts are frequently given,
At one emd of this garden there is o large dance pavilion, while at the other
all the comforts for o lounging-room,
where Dillingds and other ganmes are enjoved by ladies and geotlemen.

From the Rool Garden the whaole of the city and surrounding country,
with the sen on one hand and the verdure.clal mountains on the other, pre-
seut n panoramn of tropical heauty which for grandeur cannot be surpassed,

Long-distunce telephone in every room,

Cable Address—‘ Young's," Honolulu
American and European Plan

|IL8PE0IAL RATES TO ISLAND PEOPLE

lightfully soft water of high chemical
w hot sl cold water.  All the table

s of all kinds are daily supplied from

—_—

“ 1




